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This case illustrates the danger of using preprinted

wlls. Decedent Haskell Dye had two natural sons who were



adopted away (with his consent) by his first wife's new
husband (Arthur Battles) in 1959. Under the |law at that tine,
this cut off their right to inherit fromhim The | aw was
changed, effective 1985, to permt sonme adopted-out children
to inherit fromtheir natural parents. 1In 1989 decedent and
his second wi fe El eanor signed reciprocal formwlls, |eaving
their property to each other. Eleanor died in January, 1999.
Decedent died on June 17, 1999.

Scott Dye, Eleanor’s son who had been adopted by
decedent, petitioned to probate decedent’s estate. Phillip
Joe Battles, one of decedent’s adopted away natural sons, and
sone of the issue of the deceased adopted away son (Jimme
Dean Battles) filed an objection, seeking to share in
decedent’s estate. The trial court granted their heirship
petition and Scott filed a notice of appeal. The appeal lies.
(Prob. Code, 8§ 1303, subd. (g); further unspecified references
are to this code.) W first conclude the new | aw enabl es the
obj ectors to take a share of the decedent’s estate. W also
conclude an antil apse statute does not apply because a
person’s spouse is not his or her “kindred,” as defined. W

shall affirm



DI SCUSSI ON
l.

Adoption began with Roman | aw, and exists by statutes in
derogation of common |law. (Estate of Renton (1892) 3 Coffey’s
Prob. Dec. 519, 524-526.) Thus, at first, courts were hostile
to adoption. (See Ex Parte Clark (1891) 87 Cal. 638, 641 [“We
have held that our |aw of adoption is not unconstitutional
[citation], but to acquire any right under it, its provisions
must be strictly followed, and all doubts in controversies
bet ween the natural and the adopting parents should be
resolved in favor of the fornmer”], In re Newman (1927) 88
Cal . App. 186, 189, di sapproved by Adoption of Barnett (1960)
54 Cal.2d 370, 377.) This is no longer true. (San Diego
County Dept. of Pub. Welfare v. Superior Court (1972) 7 Cal.3d
1, 16; Tyler v. Children's Honme Society (1994) 29 Cal.App.4th
511, 529 [adoption requirenents “are to be liberally construed
in order to effect the object of the adoption statutes in
pronoting the welfare of children”].) But because it is based
on statutes displacing the common | aw, adoption “does not
deprive [an adoptee] of his right to inherit fromhis
relatives by blood, unless the statute provides otherw se.”
(Note foll. Estate of Renton, supra, 3 Coffey’s Prob. Dec. at

p. 536 [citing Hunphries v. Davis (1885) 100 Ind. 247 [50 Am



Rep. 788] [tracing rule to Justinian] & Clarkson v. Hatton
(1898) 143 Mp. 47 [44 S.W 761].)

Adoption creates a |legal relationship of parent and
child, which “inplies that the natural relationship between
the child and its parents by bl ood is superseded. The duties
of a child cannot be owed to two fathers at the same tine.”
(Estate of Jobson (1912) 164 Cal. 312, 316-317.) The
California Supreme Court reasoned, “Fromthe time of the
adoption, the adopting parent is, so far as concerns all | egal
rights and duties flowing fromthe relation of parent and
child, the parent of the adopted child. Fromthe same nonent,
t he parent by bl ood ceases to be, in a |legal sense, the
parent. His place has been taken by the adopting parent.”
(Id. at p. 317.)

But this is not the only plausible view. A dissenting
opinion by two justices in the case just quoted (consistent
with Judge Coffey’s views) would have held the natural parent
remains as a default, in the event the adoption fails, as by
death of the adopting parent: “In my opinion the true
princi pl es governing the construction and application of
statutes providing for the adoption of children is that the
natural relation and the | aws governing it, are thereby
altered and affected only so far as the statute of adoption by

its terns declares or provides, either expressly or by



necessary inplication, and no farther. Like an invading force
upon a hostile domain, it prevails and controls only so far as
its lines extend. . . . [T] . . . There is not in the adoption
statute a word to the effect that, where the adoption has
served its purpose by prevailing over the natural relation
during the joint lives of the two parties . . . it shal

t hereafter continue for any purpose, or that there is to be
thereafter any |egal or constructive kinship, or nutual rights
of inheritance, between the adopted child and the natural Kkin
of the deceased foster parent, or between the foster parent
and the natural kin of the deceased child. . . . The result
shoul d be and would be that, after this term nation of the

mut ual relation, the inheritance fromthe survivor, upon his
subsequent death, will be controlled by the general |aw of
descent and the natural relationship will prevail. There wll
be then no artificial relation existing to cause a different
course of descent fromthat to the natural kin.” (Estate of
Jobson, supra, 164 Cal. at pp. 318-320 (dis. opn. of Shaw and
Lorigan, JJ.); see Estate of Zook (1965) 62 Cal.2d 492 [gift

t o adopted-out grandchildren not covered by higher taxing
scheme applicable to gifts to strangers, because devi sees were

“l'ineal issue” for tax purposes].)



Echoing this di sagreenent, the Legislature has changed
its view on the effect of an adoption on the bl ood
rel ati onship.

For our purposes, it suffices to begin with former
section 257 as it read in 1959, after a 1955 anendnment: *“An
adopted child shall be deened a descendant of one who has
adopted him the sane as a natural child, for all purposes of
succession by, fromor through the adopting parent the sane as
a natural parent. An adopted child does not succeed to the
estate of a natural parent when the rel ationship between them
has been severed by adoption, nor does such natural parent
succeed to the estate of such adopted child[.]” (Stats. 1955,
ch. 1478, 8 1, p. 2690.) This legislation provided that the
adopted child had rights of inheritance in and only in the
estate of the adoptive parents. (Estate of Dillehunt (1959)
175 Cal . App. 2d 464, 467; Estate of Dol an (1959) 169 Cal . App. 2d

628, 629. See Estate of Goulart (1963) 222 Cal.App.2d 808,
820 [ purpose of 1955 anendnent was to abrogate the holding in
Estate of Cal houn (1955) 44 Cal.2d 378, and adopt Justice
Traynor’s dissent].)

The parties agree that when decedent’s sons were adopted
by their nother’s new husband, this statute cut off their
rights to inherit under the intestacy laws at that tinme. (See

Estate of Hart (1984) 165 Cal . App.3d 392, 394, fn. 1.)



This rule was changed by a new statute, effective January
1, 1985, which has gone through various anmendnents. (Former 8§
6408; Stats. 1983, ch. 842, §8 19, p. 3024, § 55, p. 3083.) 1In
1993 the | anguage of the present section 6451 was adopt ed.
(Stats. 1993, ch. 529, §8 5, p. 2715.) Now an adoption severs
the bl ood rel ationship “unless both of the follow ng
requirenents are satisfied: [f] (1) The natural parent and the
adopted person lived together at any tinme as parent and
child[.] [T] (2) The adoption was by the spouse of either of
the natural parents[.]” (8 6451, subd. (a).) California is
not alone in providing by statute for adopted-out children to
inherit fromtheir natural parents when the adoption was by a
stepparent. (See, e.g., Raley v. Spikes (Ala. 1993) 614 So. 2d
1017; Estate of Carlson (M nn. 1990) 457 N.W2d 789.)

Before Jimm e Dean and Phillip Joe were adopted out,
decedent lived with them and their adoption was by the new
husband of their nother, decedent’'s forner wife. They satisfy
t he new exception to the statute. (Cf. Estate of Carl son,
supra, 457 N.W2d 789 [not a stepparent adoption, no right to
inherit].)

In 1989, after the change in the |aw, decedent and
El eanor wrote their wills. Eleanor died in 1999, |eaving her

property to decedent. He died later in 1999, |eaving



everything to Eleanor. Therefore —apart froman antil apse
cl ai m di scussed bel ow —when he died, his estate | apsed.

Where, as here, the decedent has no surviving spouse,
the estate passes “To the issue of the decedent, the issue
taking equally if they are all of the same degree of kinship
to the decedent, but if of unequal degree those of nobre renote
degree take in the manner provided in Section 240.” (8§ 6402,
subd. (a).) Section 240 provides for distribution per
stirpes. (See Estate of Careaga (1964) 61 Cal.2d 471, 476.)

Application of these statutes allows the objectors to
inherit part of the estate, which, based on the evidence would
be divided into thirds: One-third to Scott (an adopted-in son
of the decedent); one-third to Phillip Joe (an adopted-out son
who satisfies the new statute) and one-third to the heirs of
Jimm e Dean (al so an adopt ed-out son who satisfies the new
statute). (See 8§ 6402.) The trial court so held.

1.

Scott asserts in his brief that decedent and El eanor did
not consult a |lawer and thought he was their only | awful
heir, and that decedent never intended to benefit objectors,
“some of whom he never even nmet.” Scott urges the case should
be remanded so he can introduce evidence to establish

decedent’s intention regarding the adopted-out children.



A
Assum ng Scott accurately sets forth decedent’s w shes,

decedent could have expressed such intention by inserting into

the will “1 disinherit Phillip Joe and Jinm e Dean,” or he
coul d have given them each “one dollar.” On Eleanor’s death
he could have written a new will or a codicil nam ng Scott as

sol e beneficiary. Decedent did none of these things.

Accordingly, like any other case of intestacy, the courts
must apply the default provisions of the intestacy rules set
forth by the Legislature. It is presuned citizens know the
law, including the intestacy laws, and it is up to any person
who does not want those |laws applied to his or her estate to
opt out by preparing a will setting forth other dispositions.
Decedent did not so provide and therefore is presuned to
endorse application of the default intestacy laws. This
accords with the general rule that the |law governing a will is
nmeasured as of the date of death, under the fiction that until
then, the decedent is presuned to know the | aw and has the
power to change his wll.

In a converse fact-pattern, where a will and death
preceded the 1985 change in the inheritance rights of
adoptees, the California Supreme Court refused to apply the
new law. “It is nore reasonable to assune that a testator who

intends a different disposition will make express provision



governing the status of adopted children than to assune that
the testator intends that their status not be established
until some future time and be contingent upon | egislative
fiat.” (Newman v. Wells Fargo Bank (1996) 14 Cal.4th 126, 140
(Newman).) There is sone discussion in the cases about

whet her the law in effect at the time of making a will should
control, where the | aw changes after the making of the wll

but before death or incapacity (see e.g., id. at pp. 138-139 &
fn. 10) although it would seemthe law in effect at the tine
of death controls in such cases, because the testator
presumably can change the will in |ight of new | egislation.
(See Estate of Dill ehunt, supra, 175 Cal.App.2d at p. 468; In
re Tilliski's Estate (1944) 323 II|.App. 490, 492 [56 N.E. 2d
481, 482] [intestacy case, “descent statutes may be changed by
the Legislature at any tinme before the right of inheritance
has become fixed {by death of testator}”], aff’d. (1945) 390
I11. 273 [61 N.E.2d 24].) This differs fromthe rule about
using law as an extrinsic aid to ascertain the decedent’s
intention; in such cases, one |ooks to the law in effect at
the time of drafting. (Estate of Heard (1951) 107 Cal . App. 2d
225, 232 [“it nust be presuned that the person who drafted the
intricate will, as well as the testator, nust have had the | aw
in mnd as it prevailed at that time. The will should be

interpreted accordingly”].)

10



Here, both the drafting of the will and death occurred
after the critical revision to the probate | aws.

VWhere Scott goes astray is in characterizing the effect
of the new adoption statute as one which “legally restores
parent-child rel ati onships which were legally severed.” The
statute does not retroactively undo adoptions, it
prospectively defines circunstances under which an adopt ed- out
child can invoke intestacy laws and inherit from a natural
par ent.

Generally, “in the absence of any contrary provision or
indication, the lawin force at the death of the decedent is
applicable in all cases, regardless of the tine of adoption

[ TThe right to property by inheritance does not becone
vested until the death of the owner, and that the |egislature,
therefore, may lawfully regulate the course of the descent and
di stribution of the property or persons thereafter dying

i ntestate. [T"]

The argunent in opposition, that to apply the
statute in the case of prior adoptions would give it
retroactive operation has not been successful.” (Annot., What
Law, in Point of Tinme, Governs Inheritance from or through
Adopt ed Person (1957) 52 A.L.R 2d 1228, § 2.)

In Morgan v. Mayes (1982) 170 WVa. 687 [296 S.E.2d 34],

the precise issue was whet her the adopted-in son of decedent’s

son had standing to challenge her will on the ground of undue

11



i nfluence, and this question required a determ nation whet her
he had any rights to inherit. At the tinme the adoption
occurred, West Virginia | aw precluded an adopted child from
inheriting by right of representation, but by the time the
will (with the |apsed gift) was witten, the | aw had been
changed. The court observed: “The majority rule is that
statutes enlarging the inheritance rights of adopted children,
in effect at the death of the person from whomthe inheritance
is clainmed, control the adopted child s rights[.]” (170 W Va.
at pp. 688-689 & fn. 3 [296 S.E. 2d at pp. 35-36], citing,
inter alia, In re Estate of Gray (D.D.C. 1958) 168 F. Supp.
124, 126 [“the weight of authority supports the view that the
ri ght of an adopted child to inherit is to be determ ned by
the law in force at the death of the person from whomthe
inheritance is clainmed”]; In re Mner Estate (1960) 359 M ch
579, 583 [103 N.W2d 498, 500] [two weeks before decedent’s
death, statute took effect which allowed adopted children to
inherit fromtheir natural parents; held: statute controls];
Bl ack v. Washam (1967) 57 Tenn. App. 601, 603 [421 S. W 2d 647,
648] [“those statutes in force at the tinme of death of
intestate and not those in force at the tinme of adoption
govern and control”]; Hamlton v. Butler (Tx. Civ. App. 1965)

397 S.W2d 932, 933 [rule “established’].)

12



I n Wheeler v. Myers (1997) 330 Ark. 728 [956 S. W 2d 863],
adopt ed-out children of the decedent’s child sought their
intestate share of the estate. They had been adopted in 1961,
when Arkansas |law did not cut off their rights, but the | aw
was changed in 1977 and the decedent died thereafter. The
court rejected the claimthat the law at the tine of adoption
controll ed and concl uded that because a |living person has no
heirs, one’s heirs are not known until one’s death, at which
time the then-applicable inheritance | aws nust be consulted.
(Id. at pp. 730-732 [956 S.W2d at pp. 864-865]; see al so
Estate of Huskea (4th Dist. Ct. App. Fla. 1980) 391 So.2d 779,
780 [“Until the natural father died, the natural [but adopted-
out] son had had only an expectancy or prospect of
i nheritance;!™! he was an heir apparent”; the local |aw
all owed the inheritance at the tinme of the {step-parent}
adoption, but had cut off such rights by the tinme of
decedent’s death]; Inre WIllianms (1958) 154 Me. 88, 91-94
[144 A 2d 116, 117-119] [“the right to inherit property from
or by an adopted person is determ ned by the | aw of descent in
effect at the tinme of the death of the intestate”].)

Accordingly, we presune decedent was aware of the state
of the law in 1989 and understood the possibility all of his
natural children would share in his estate. |If he wanted to

change this result, he could easily have inserted a provision

13



in his will to disinherit any or all of his natural children.
He did not.
B

Sei zing on | anguage in Newran, supra, 14 Cal.4th 126 to
the effect that a court nmust presume provisions in a w |l
reflect an understanding of existing |law, Scott asserts he
shoul d have the right to rebut the presunption and show what
his father really wanted. This m sapprehends the usage of
“presune” in this context. More properly stated, Scott wants
the trial court to consider extrinsic evidence about his
father’s intentions, claimng an anbiguity exists in the wll,
or he wants to have this court rewite the will, to “refornt

it.

1

An anbiguity arises when | anguage may be applied in nore
t han one way. To say that |anguage is anmbiguous is to say
there is nore than one semantically perm ssible candidate for
application, though it cannot be determ ned fromthe | anguage
which is nmeant. Every substantial claimof anmbiguity nust
tender a candi date reading of the |anguage which is of aid to
the claimant. One nust ask what nmeani ngs are proffered and
exam ne their plausibility in [ight of the I anguage. A party

attacking a neani ng succeeds only if the attacker can propose

14



an alternative, plausible, candidate of neaning. (See, e.g.,
City of Sacranmento v. Public Enployees’ Retirenent System
(1994) 22 Cal.App.4th 786, 793-795 [discussing claim of
statutory anmbiguity].)

I n some cases, portions of a will can be deened
anbi guous, permtting resort to extrinsic evidence of a
testator’s knowl edge and purpose. (Estate of Dodge (1971) 6
Cal .3d 311, 318 [“we may utilize extrinsic evidence to aid in
construing the will if we find that the will is ‘anbi guous’
or, nmore precisely, that in the light of both the | anguage of
the will and the circunmstances under which it was made, the
will is reasonably susceptible of nore than one
interpretation”], see 8 6111.5 [“Extrinsic evidence is
adm ssible . . . to determne the neaning of a will or a
portion of a will if the meaning is unclear”].) But we
conclude no semantic ambiguity exists in this case. Wat
Scott wants to do is devel op background facts to try to show
what his father nost |ikely wanted to do in these
circunstances. Courts discern testamentary intent by applying
awll’s terns and the applicable |aw (see 8§ 21102 [“The
intention of the transferor as expressed in the instrunent
controls the | egal effect of the dispositions nade”]), not by

di scerni ng the unexpressed w shes of decedents.
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In the trial court Scott nade an offer of proof which
fails to raise any semantic anbiguity in the will. His
decl aration states the facts therein are based on his
“personal know edge except those matters which | have
indicated | believe to be true,” but the nost significant
facts are statenments of his belief, including: (1) that his
parents did not consult a |lawer; (2) that his father believed
his relationship with his adopted-away children had been
severed; and (3) that his father had no know edge of the
applicable California law. O her portions of Scott’'s offer of
proof are as follows: (1) Scott believed his father’s
relationship with the adopted-away children had been severed
“Based upon nore than forty years of famly history;” (2) his
fat her always indicated he, Scott, would inherit his estate,
and had been planning to arrange for assets to go to Scott
out side of probate prior to his death; and (3) “There is a
| east one, and perhaps nore, third party w tness(es) who has
know edge of ny father’s intent . . . and | believe that an
expert can easily establish how unlikely it was that ny father
woul d have known about the 1985 change in the |aw.”

These tendered facts do not create any anbiguity in the
wi |l because they fail to raise a semantically plausible
alternative candidate of neaning. |If true, they show his

fat her should have consulted a | awer, because to effectuate

16



his beliefs he needed to have a valid will disinheriting his
adopted-out children. By this offer of proof Scott is not
even trying to establish an anbiguity about the terns of the
will, he is trying to establish his father’'s probable
intention in the event the disposition in the will failed. He
wants to i npeach the general rule that people know the law, to
have the default | apse (and antil apse) rul es rendered

i napplicable. He wants to have a trial on intent to take the
pl ace of a lawful wll disinheriting the other children. W
know of no authority allowing such a trial. (See 12 WtKkin,
Sunmmary of Cal. Law (9th ed. 1990) WIIls and Probate, 8§ 324,

p. 359 [summarizing Estate of Casey (1982) 128 Cal. App. 3d 867,
873: “Extrinsic evidence could not be offered to show that the
testator would have nade a different provision if he had
antici pated that the nanmed devisee . . . would predecease
hin].)

At another point in his brief, Scott points out that when
he was adopted by decedent in 1960, a recital in the adoption
order states decedent had “no children, the issue of any
marriage with any other person.” This assertion is of no
nmoment. Either the recital was wong, or it reflected that,
under the law in 1960, decedent did not consider the adopted-
out children to be pertinent to this recital. Neither

possibility changes the fact that when he wote his will,
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t hose children could inherit fromhim unless he disinherited
them and neither raises any semantic anbiguity in the wll.

We return to Scott’s conplaint that the trial court
shoul d not have applied a “conclusive presunption” to the
will. \When courts speak of using extrinsic evidence to rebut
a presunption, this nmeans evidence that a decedent’s
expression in a will actually has a different neaning than
first appears, or, a “latent” anbiguity. The Dodge case is a
good exanple. Lawers use “personalty” or “personal property”
in contrast to “realty” and “real property.” However, sonme
peopl e use “personal property” to nean tangible, personal,
effects, such as clothing, jewelry and so forth. Thus, when a
will gives the “personal property” to sonebody, sonebody el se
could cone in with evidence outside the corners of the will to
show what the decedent thought the word nmeant, e.g., a | awer
testifying he told the decedent before the will was signed
what it nmeant. (Estate of Dodge, supra, 6 Cal.3d at pp. 318-
319.) In Estate of Russell (1969) 69 Cal.2d 200 (Russell) at
pages 206-213, the California Supreme Court nmde cl ear that
extrinsic evidence could be used not only to resolve a patent
anbiguity, but also to identify a latent anbiguity.

But an anbiguity, whether patent or |latent, nust reside
inthe will. “[T]lhe court nust attenpt to ascertain the

intent of the testator by exam ning the will as a whol e and
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the circunstances surrounding its execution.” (Newran, supra,
14 Cal .4th at p. 134; see Estate of Webb (1977) 76 Cal . App. 3d
169, 174-175; Hoover v. Hartman (1982) 136 Cal.App.3d 1019,

1025-1027 [neani ng of “residue” anbi guous under the

circunstances].) A court cannot i nvoke [extrinsic] evidence

to write a new or different instrunent.’”” (Russell, supra, 69
Cal .2d at p. 209.)

The Newman deci sion does not support Scott’s claimthat
extrinsic evidence of the sort he tenders is adm ssible. That
case involved a testanentary trust which benefited certain
“issue” and the court concluded, in the absence of extrinsic
evi dence, that because the death occurred before the change in
the adoption law, the testator did not intend an adopt ed- out
line to qualify as “issue.” (Newran, supra, 14 Cal.4th at pp.
140-141.) The court did not inplicitly endorse use of
extrinsic evidence to prove the intent of a testator except
when such evidence elucidates a termof an instrunment (there,
“issue”).

Scott’s characterization of the problem as one of “Ilatent
anbi guity” does not help him W agree a |latent anmbiguity may

be created by consideration of extrinsic evidence. For

exanpl e, where a will gave noney to my chil dren, extrinsic
evi dence showed the decedent had six children by his second

wife, but also two children by a prior wife, which two
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children had (like in this case) been adopted by decedent’s
former wife's new husband; this extrinsic evidence created a
doubt about the scope of “children” in the will. In such
cases, “Existing statutory and case |law is one of the
extrinsic aids which may be consulted in resolving a wl
anmbi guity by construction. [Citations.] The reason for this
is that the testator is presuned to know the | aw —both
statutory and case law.” (Estate of MDonald (1963) 20 Ws. 2d
63, 65 [121 N. W 2d 245, 247-248].) But the extrinsic evidence
here did not establish any latent ambiguity in the will.

Scott contends the decedent’s use of the follow ng
| anguage i s anbiguous: “I give . . . all of ny estate
tony wife, Eleanor M Dye, to be her sole and separate
property.” He states that the phrase “sole and separate
property” is anmbiguous. He asserts it neans: “Haskel
intended all of his estate to go only to his wi fe under any
and all circumstances surrounding his death and the act of so
di sposing of his property manifests his intent that Eleanor’s
heir, Scott, would be entitled to the estate if Eleanor passed
before Haskell.” That is not a reasonable construction of the
| anguage, but an effort to insert new | anguage and ideas into
the will. “The instrunment is silent upon the possibility of
the wife predeceasing the testator. |[If he had contenplated a

substitutional gift over he should have nade such intention
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clearly appear.” (Estate of Sowash (1923) 62 Cal.App. 512,
517; Estate of Carey, supra, 128 Cal.App.3d at p. 873.)
“Therefore, if having ascertained in the instant case that the
provi sions of the will are not reasonably susceptible of two
or nore neani ngs, we conclude that the only neaning to which
t he words expressed by testatrix are reasonably susceptible
results in intestacy, we nust give effect to her wl
accordingly.” (Russell, supra, 69 Cal.2d at p. 213.) So it
is here. That this causes a |apsed gift is no reason to
rewite the will. (ld. at pp. 215-216.)

2.

Scott ultimately makes explicit what is inplicit in the
above argunment: He asks that this court “reforni the will to
give effect to his father’s wishes. The neager authority he
cites does not support his request.

First, Scott relies on a Restatenent proposal. (Rest.
3d, Property - Donative Transfers [Tentative Draft No. 1,
March 28, 1995] § 12.1; hereafter, Tent. Draft, § 12.1.) The
text provides “As of the date of publication, this draft has
not been consi dered by the nmenbers of The Anmerican Law
I nstitute and does not represent the position of the Institute
on any of the issues with which it deals.” (Tent. Draft, 8
12.1, fn. (a).) Therefore, this proposal |acks any

aut horitati ve foundati on.

21



Second, the Restatenent proposal would not authorize
whol esale rewriting of wills. It would allow reformati on of
an unanbi guous donative docunment if clear and convincing
evi dence establishes the donor’s true intention and “that a
nm st ake of fact or |aw, whether an expression or inducenent,
affected specific terns of the docunent[.]” (Tent. Draft, 8
12.1; see id., com b [“evidence suggesting that the terns of
t he docunent vary fromintention is inherently suspect but
possi bly correct. . . . [This proposal allows a court] to
consi der the evidence, but guard against . . . fraudulent or
m st aken evi dence by inposing an above-normal standard of
proof”].) However, “Reformation is not available to correct a
failure to prepare and execute a docunent [citation]. Nor is
reformation available to nodify a docunent in order to give
effect to the donor’s post-execution change of m nd

(I'l'lustration 2) or to conpensate for other changes in

circunstances [citation].” (1d., 8 12.1, com (h).)
Illustration (2), cited in the above coment, is as
follows: “Gvalidly executed a will that devised his estate

to his sister, AL After execution, G forned an intent to
alter the disposition in favor of A s daughter, X, in the
nm st aken belief that he could substitute his new intent by
communicating it to Xorally. [f] G s oral communication to

X does not support a reformation renedy. Although a donative
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document exists that could be reforned by substituting ‘X for
“A,’ the remedy does not |ie because Gs will was not the
product of mistake. The will when executed stated G s intent
accurately. G s m stake was his subsequent failure to execute
a codicil or anewwll to carry out his newintent.” (Tent.
Draft, 8 12.1, illus. (2).) That illustration fits this case:
Decedent’s will said exactly what he wanted to say: Had

El eanor survived, the will would have given her everything.
Upon her death, his “nmistake” if any “was his subsequent
failure to execute a codicil or a neww Il to carry out his

new intent,” namely, to provide for Scott to the exclusion of
the other children. The problemis (accepting Scott’s

evi dence and suppositions as true) that the will left out
instructions on what to do if Eleanor predeceased decedent, or
failed to substitute Scott for Eleanor (as Gfailed to
substitute X for Ain the illustration just discussed).

Decedent’ s supposed “ni stake” was about the effect of
California law on the intestacy rights of adopted-out
children, not about any “specific terns of the docunment” as
contenpl ated by the Restatenment proposal.
Scott denonstrates no basis for reformtion.
3.
Scott concludes in part: “It would be a nmanifest

injustice if Haskell’s estate were distributed in any part to
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the Battles when he truly intended the exact opposite.” The
intestacy laws by their nature will defeat many “true”
intentions. Decedent could have prevented such “injustice,”
if any, by making a neww ll, or by including in the first
will |anguage stating his wishes if Eleanor died first. The
obj ectors have not caused an injustice by invoking applicable
I aw.

In a factually simlar case, decided under the old I aw,
the court observed: “It may be that testatrix would have
preferred [a different disposition]. W are interpreting a
statute, however, and not construing an anbiguous will. In
doing this, we nust have in m nd consequences that transcend
the individual case. |In any particular case, a testator nay
do as he pleases, subject to but fewlimtations. He can
avoid the necessity for use of the antilapse statute. [1]
The statutes operate inpersonally. An adoptee shares in the
estate of his intestate adoptive relatives, whether they would
have wi shed it or not. He does not succeed to the estate of
natural relatives, whether they would have desired it or not.”
(Estate of Goulart, supra, 222 Cal.App.2d at p. 824.) Here,
decedent’s heirs nmust be determ ned under the current
i ntestacy | aws, whether he “would have wi shed it or not.”

The California Supreme Court recently decided a probate

case which bears on this last point. |In Estate of Giswold
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(2001) 25 Cal .4th 904, decedent died intestate and application
of the intestacy laws resulted in part of the estate passing
to his natural (but illegitimate) father’s children (i.e., his
hal f-si blings). The decedent’s father had acknow edged
paternity over the decedent and paid sone child support in the
di stant past. “Although the father and the out-of-wedl ock
child apparently never nmet or comruni cated, and the half
siblings did not learn of the child s existence until after
both the child and the father died,” (25 Cal.4th at p. 907)
the half-siblings were entitled to share in the estate by
application of a particular statute. Such result m ght seem
unfair. (See, e.g., id. at p. 925 (conc. opn. of Brown, J.)
[“] believe our hol ding today contravenes the overarching
pur pose behind our |laws of intestate succession — to carry out
‘“the intent a decedent without a will is nost likely to have
had’”].) But as the mmjority opinion enphasized, succession
is alegislative matter: “While the Legislature remains free
to reconsider the matter and may choose to change the rul es of
succession at any tinme, this court will not do so under the
pretense of interpretation.” (ld. at p. 924.) So, too, here.
M.

Scott contends decedent’s gift to El eanor did not | apse.

Decedent left all of his property “to ny wife, Eleanor M Dye,

to be her sole and separate property.” Eleanor predeceased
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him Therefore, when he died, it had | apsed, neaning, it was
of no force, because the recipient did not exist.

CGenerally, a “transferee” is a “beneficiary . . . or
other recipient of an interest transferred by an instrunment.”
(8 81.5.) GCenerally, unless the antil apse statute applies,
when a transferee precedeases the decedent, she or he *“does
not take under the instrunent.” (8 21109, subd. (a).) When a
transfer fails, “the property transferred beconmes a part of
the residue transferred under the instrunent.” (8§ 21111,
subd. (a).) Were, as here, the disposition of the residuum
is not specified, it is subject to disposition as by
intestacy: “Any part of the estate of a decedent not
effectively disposed of by will passes to the decedent’s heirs
as prescribed in this part [governing intestate succession.]”
(8 6400.)

Scott points to an “antil apse” statute, section 21110,
which partly provides: “(a) Subject to subdivision (b), if a
transferee . . . fails to survive the transferor . . . the
i ssue of the deceased transferee take in the transferee’s
pl ace in the manner provided in Section 240. . . . [1] (b)
The i ssue of a deceased transferee do not take in the
transferee's place if the instrument expresses a contrary
intention or a substitute disposition. . . . [f] (c) As used

in this section, “transferee” nmeans a person who is kindred of
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the transferor or kindred of a surviving, deceased, or forner
spouse of the transferor.”

The trial court ruled “El eanor does not qualify as a

‘“transferee’ as that termis defined in . . . section
21110(c). Therefore, the anti-lapse statute is not applicable
inthis situation.” W agree with the trial court.

As stated above, the general definition of “transferee”
in the Probate Code includes any beneficiary. (8 81.5.)
However, section 21110, sets forth a special definition: “As
used in this section, ‘transferee’ means a person who is
ki ndred of the transferor or kindred of a surviving, deceased,
or former spouse of the transferor.” (8 21110, subd. (c).)
This legislative desire to cabin the antil apse statute nust be
given effect. Eleanor was not kin to decedent, she was
married to him

The antil apse statutes and decisions vary widely. (See,
e.g., 23A Wrds and Phrases (West 1967 & supps.) Kindred, pp.
435-439; Ki mbrough, Lapsing of Testanentary G fts, Antilapse
Statutes, and the Expansion of Uniform Probate Code Antil apse
Protection (1994) 36 Wn & Mary L. Rev. 269; French, Antil apse
Statutes are Blunt Instrunents: A Blueprint for Reform (1985)
37 Hastings L.J. 335.) But in California, as in the compn
| aw generally, “kindred” requires consanguinity, not nerely

affinity.
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Beginning with the first year of Statehood, California's
antil apse statute spoke in terns of a devise to “any child, or
other relation of the testator[.]” (Stats. 1850, ch. 72, 8§
20, p. 179.) The term*“relation” excluded a spouse. (Estate
of Pfuelb (1874) 48 Cal. 643, 644-645; Estate of Sowash,
supra, 62 Cal.App. at p. 516 [“Lexicographers have defined it
as signifying a relation in general so as to include
relationship by blood or affinity. . . . But . . . when courts
have been call ed upon to determ ne whether a wife is a
‘relative under statutes preventing |apse, they have by a
uni form course of decisions held that the termincludes only
rel ati onship by bl ood, and that a husband, therefore, is not a
relative of his wife, nor a wife a relative of her husband’];
Estate of Crane (1892) 2 Coffey’'s Prob. Dec. 535, 537; see In
re Estate of Renton (1895) 10 Wash. 533, 538-539 [39 Pac. 145]
[ statute which spoke of “child, grandchild or other relative”
did not include wife]; Esty v. Clarke (1869) 101 Mass. 36 [3
Am Rep. 320] [statute virtually identical to California
former statute did not include spouse].)

Former Civil Code section 1310 al so used the term
“relation,” then the antil apse provision becanme fornmer section
92, which spoke of “any kindred of the testator.” (Stats.

1931, ch. 281, p. 592; Estate of Carroll (1956) 138 Cal. App. 2d
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363, 365.) But there is no difference between “relation” and
“kindred” as those terns are used in these statutes.

First, the primary dictionary definition of “kindred” is
“The being of kin; relationship by blood or descent
(occasionally, but incorrectly, by marriage); kinship.”
(Oxford English Dict. (2d. ed. CD-ROM 1994), italics supplied;
see Black’s Law Dict. (7th ed. 1999) p. 874 [“kin” neans
“related by bl ood, marriage, or adoption, though usu[ally] by
bl ood only”].)

Second, “kindred,” or “next of kin” was viewed as a
synonym for “relation,” and al so excluded spouses at commpn
law, in will cases. (Lord v. Bourne (1873) 63 Me. 368 [18 Am
Rep. 234] [“A devise or bequest to next of kin vests the
property in the persons (exclusive of the wi dow) who woul d
take the personal estate in case of intestacy”]; Matter of
Devoe (1902) 171 N.Y. 281, 283 [63 N.E. 1102, 1103] [“in its
primary meaning the term ‘' next of kin' includes neither a
wi dow nor a husband”]. Cf. French v. French (1892) 84 |owa
655 [51 N.W 145, 146] [“Primarily the word ‘kin’ includes
only . . . relationship by blood or consanguinity; and the
term ‘next of kin” would not, by that rule, include a w dow;”
but hel d: wi dow could invoke protections of deadman’s
statute].) This wi despread understanding of the ternms “kin”

and “relation” at comon |law is significant.
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We disagree with the rationale expressed in sone early
cases that the definition of these terns depends on the now-
repudi ated notion that a woman | oses her identity upon
marriage. A typical case is Storer v. \Weatl ey s Executor
(1845) 1 Pa. [1 Barr.] 506, which stated (at page 507): “[A]
wife is not related to her husband in any respect. . . . [Her
civil existence is nelted into his, and they together form one
person. A wife is therefore no nore a relation of her husband
than he is of hinself.” At |east one | ater Pennsylvania case
gave the author of Storer a backhanded conplinment: “A reason
for this doctrine is given by Chief Justice G bson, which
shows that he would have been no nmean antagonist in a
schol astic disputation in the mddle ages. . . . [f] It is
probably not necessary, for the purposes of this case, to
i nqui re how far the prem ses upon which Chief Justice G bson's
reasoni ng was based have been nodified by the married wonen's
property Acts.” (Commonwealth v. Metz (Pa. Com Pl. 1896) 2
Dauph. 360 [5 Pa.D. 301, 17 Pa.C.C. 541]; and see Esty v.

Cl arke, supra, 101 Mass. 36 [declining to adopt Storer’s
rationale].) But, we need not reject a sound, |ongstanding
definition, because sonme courts attribute a faulty reason for
it.

Third, the leading California treatises interpret

“ki ndred” to exclude spouses. (12 Wtkin, supra, 8§ 326, p.
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361 [“The term ‘kindred’ calls for blood relationship”]; Ross,

Cal . Practice Guide Probate (The Rutter Group 2000) 8§ 16: 450,

p. 16-116.2 [kindred nmeans “blood relative or relative by
adoption”]; 2 Goddard, Cal.Practice: Probate Court (3d ed.
1977) Testacy, 8 1591, p. 507.) The practice of the bar is a
good indication of a statute’s neaning, particularly where, as
here, there has been | egislative acquiescence. (See Parker v.
Wal ker (1992) 5 Cal.App.4th 1173, 1183-1184 [probate case].)

Finally, in Estate of Roberts (1948) 85 Cal. App.2d 609,
former Presiding Justice Annette Abbott Adanms of this court
reviewed a nunber of authorities on this subject (at pages 612
to 617) and concluded the term“kin” required a bl ood
relationship, albeit in a slightly different context.

Even Scott concedes “the term kindred historically has
had a nore limted neaning,” than the one he tenders. Scott
argues the use of “kindred” reflects a legislative intention
to broaden the reach of the antil apse statute. Although the
current antilapse statute may reach nore broadly than the
fornmer statute in sone ways, we do not agree that it extends
to spouses. As stated above, the terns “kindred” or *“kin”
have | ong excl uded spouses. “When the Legislature uses
| anguage whi ch has received definitive judicial construction

we presunme it intended to adopt that construction.”
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(Zellerino v. Brown (1991) 235 Cal.App.3d 1097, 1107.) So it
is here.
Scott points to section 21114, which provides that a

testamentary gift to “next of kin” (or “heirs,” “famly,” or
“relatives”) is presuned to designate a person’s heirs. He
reasons that since a surviving spouse is an “heir,” this
reflects a legislative intent to included spouses within the
term “kindred” as used in the antilapse statute. W disagree.
Section 21114 does not puport to define “kindred” for purposes
of any Probate Code sections, it clarifies how courts shoul d
ordinarily interpret certain terns often used in wlls.

Scott points to conmments to a tentative |egislative
proposal, contained in a notion for judicial notice. The
document is entitled “Sixth Supplenment to Menorandum 82-70:
Subj ect: Study L-625 —Probate Code (Tentative Reconmendati on
—WlIls Generally . . . .)” It was apparently located in the
| egislative bill file which resulted in former section 6147, a
precursor of the current statute. (Stats. 1983, ch. 842, 8§

55, p. 3053.) The author is not given and therefore the

document | acks foundation, and we deny the request for

judicial notice. |In any event, the proposed statute (nunbered
section 204.050) read in part: “If a devisee is dead .
the issue of the deceased devisee . . . take in place of the

deceased devi see
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The commentary observes California law linits the
antil apse protections to “*kindred” of the testator —that is,
related to the testator by bl ood,” and explains the proposed

“nore liberal rule permts the children of the spouse or the

testator to take a gift given by will to the spouse if the
spouse dies before the testator.” W agree with Scott that if
t he proposed | anguage were the | aw, he would prevail. But the

Legi sl ature enacted different |anguage, therefore the
commentary relied on by Scott is not helpful. In fact, it
undercuts his position because it acknow edges the neani ng of
“kindred” in California, prior to the Probate Code revision
which ultimately took place, excluded spouses. This
illustrates the danger of uncritical reliance on pieces of
“legislative history” contained in a bill file.

A different proposed version of the statute, with a known
and venerabl e provenance, would have provided “If a devisee
who is kindred of the testator is dead,” the gift would not
| apse, and a coment states this version “continues the
provi sions of fornmer Section 92 that applies the anti-I|apse
provi si ons whenever the deceased divisee is ‘kindred of the
testator —that is, related to the testator by bl ood.”
(Tentative Recomendation relating to Wlls and Intestate
Succession (Nov. 1982) 16 Cal. Law Revision Com Rep. (1982)

p. 2402.) In sone cases a Law Revi sion Comm ssion coment may
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be used to illum nate the nmeaning of a statute. (See Estate
of Joseph (1998) 17 Cal.4th 203, 210, fn. 1.) This comrent
shows that during this period of revision of the probate
statutes, the Legislature knew exactly what the “kindred”
l[imtation nmeant. The statute it did adopt contains virtually
the sanme | anguage as the current statute, speaking in ternms of
“a devisee who is kindred of the testator or kindred of a
surviving, deceased, or forner spouse of the testator.”
(Former section 6147, subd. (a); Stats. 1983, ch. 842, § 55,
p. 3053.) A Law Revision Comm ssion comment points out “The
term ' kindred” was taken fromformer . . . section 92
and refers to persons related by blood.” (Cal. Law Revision
Com com, 53 West’'s Ann. Prob. Code (1991 ed.) foll. 8§ 6147,
p. 315.) Thus, the Legislature was aware of and chose to
retain the bl ood kinship requirement. That policy choice is
not ours to make.

“I't has been said that it will be assuned that testator
had [an antil apse] statute in m nd when he drew his will.” (6
Page on Wlls (1962) Lapsed and Void Devi ses and Legacies, 8§
50. 11, pp. 82-83 [citing, inter alia, Estate of Carroll,
supra, 138 Cal.App.2d 363].) “[T]he court is bound to read
into the will [an antilapse statute]. [Citations.] There can
be no question but that the intention of the testator controls

but to render the statute inoperative a contrary intent on the
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part of the testator nmust be plainly indicated.” (Estate of
Steidl (1948) 89 Cal.App.2d 488, 490; see Estate of Murphy
(1935) 9 cCal.App. 712, 713-714.) The will discloses no
intention to preserve the gift to El eanor for Scott.
I V.

Decedent left a will with a single gift which |apsed.
The residuum (the entire estate) nust pass as by intestacy,
meani ng decedent’s children take in equal shares. As we have
expl ai ned, decedent had three children, Scott, Phillip Joe,
and Jimm e Dean (deceased, with living issue). On this
record, the estate nust be divided into thirds, with each
child entitled to an equal share, Jinmm e Dean’s children
t aki ng his share.

DI SPOSI Tl ON

The order granting the heirship petition is affirned.

MORRI SON , J.

We concur:

RAYE , Acting P.J.

HULL , J.
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